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UNITED STATES OF AMERICA, 

Plaintiff, 

vs. 

GOVERNMENT OF GUAM, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) __________________________ ) 

CIVIL CASE NO. 02-00022 

ORDER 
RE: APPROVAL OF TRUSTEE 

14 The court has reviewed the request and other documents from the Receiver, Gershman, 

15 Brickner & Bratton, Inc. ("GBB"), attached hereto as Exhibit A, indicating that GBB has selected 

16 Citibank, N.A. as the trustee for the $20 million the court ordered the Government of Guam to 

17 deposit in order ro commence work at the Layon landfill site. See Docket No. 272. GBB now 

18 requests the court approve its selection. 

19 Having reviewed the submission, the court HEREBY APPROVES GBB's designation of 

20 Citibank, N.A. as the trustee for said funds. The Government of Guam shall be the beneficial 

21 owner of such funds, and all interest income on such funds shall be credited to the trust account 

22 for use by GBB in implementing projects and paying expenses as required under the Consent 

23 Decree for the benefit of the Government of Guam. These funds shall not be released unless 

24 ordered by the court or pursuant to the procedures for disbursement to be approved by the court. 

25 IT IS so 0RDJ;:REO, 

26 

27 

28 

RECEIVED 

.JAN 0 5 :J. !)(Jf -
jl fl.- f': t/f"A ~'-

ATTQRNEY GE.NtJiAL"S DF~lCj . 
fJ tt.ft- "'f1 ~ ,.,..__ ./)/ J j?l if 
r /truf. 

Case 1 :02-cv-00022 Document 323 

Oi.JOl 

Is/ Frances M. Tydingco-Gatewood 
Chief Judge 

Dated: Jan 02, 2009 
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The Honorable Frances Tydingco-Gatewood 
January 2, 2009 
Page 2 

Since the evaluation was completed, we have been in negotiations with Clti Bank resulting 
in agreements which will allow us, contingent upon the Court's approval, to engage Citl 
Bank as the custodian and trustee for the funds to be deposited pursuant to the Court's 
October 22, 2008, Order. 

Attached are several documents for the Court's review . Specifically, these documents are: 

1. Financial Service Agreement Dated As Of January 5, 2009 re : Trustee Services; 
2. Receiver Certification - Deposit Account; 
3. Cit!Business Deposit Account Application; and 
4. GBB Corporate Resolution. 

These documents have been reviewed by Assistant Attorney General Thomas P. Keeler and 
independent counsel Andrew Mishkin of the law firm of Duane Morris LLP, retained by GBB 
to review and advise in this matter. All of the recommendations of the Attorney General 
and Mr. Mishkin have been included in the final documents and accepted by the Receiver 
and Citi Bank. Upon approval by the Court, we will advise the Government of Guam of 
GBB's designated trustee and provide them with deposit instructions. 

GBB has drafted the Financial Service Agreement to provide that the Government of Guam 
will be the beneficial owner of funds deposited with Citi Bank pursuant to the Court's 
October 22, 2008, Order, and that interest income on such funds shall be credited to the 
account for use by GBB as Receiver in implementing projects and paying expenses as 
required under the Consent Decree for the benefit of the Government of Guam. GBB would 
appreciate the Court's confirmation that the Government of Guam shall be the beneficial 
owner of such funds. In addition, In entering into the Financial Service Agreement, GBB is 
relying on the provision of the Court's March 17, 2008, order that stated : "The Receiver 
shall not be personally liable for any act done in compliance with this Order. No suit shall 
be filed against the Receiver without the consent of the court." 

We respectfully request the Court's approval of Clti Bank as trustee pursuant to the October 
22, 2008 Order of the Court. Please contact us with any questions, concerns or issues you 
may wish to discuss. 

Thank you for your continuing support. 

Sincerely, 

l ! 

t ,.- .,., '• .1' 

,. f 

Harvey W. Gershman 

• ;.... 1 • / '.- • ~-

President and Receiver Officer-in-Charge 

C.c. Mr. Andrew Mishkin, Esq. 

David L. Manning 
Receiver Representative 

Thomas P. Keeler, Assistant Attorney General 
Mr. Harvey T.H. Chang, Citi Bank 
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Ill. Scope of Services 

1. Act as custodian for $20,000,000 to be deposited by the Government of Guam on January by 
January 5, 2009 and any additional deposits ordered by the Court for the purpose of implementing 
the Consent Decree; 

2. Collateralize the funds in the account in accordance with 5 GCA § 21114, a copy of which is 
attached; 

2. Pay interest on the daily balance in the account at a rate equal to or greater than the rughest interest 
rate it pays for comparable business related accounts and manage the funds in a manner to ensure 
that cash is available on a daily basis to fund payments properly authorized pursuant to procedures 
established by the Receiver and approved by the Court; 

3. Make payments in accordance with procedures established by the Receiver and approved by the 
Court; 

4. Provide reports of daily payment activity electronically to those designated by the Receiver, 
including the Court and the Government of Guam; 

5. Provide monthly statements for all activity on the accounts to those designated by the Receiver, the 
Court and the Government of Guam; 

6. Provide online access to account information to those designated by the Receiver and approved by 
the Court; 

7. Cooperate with a fmn to be named by the Receiver and approved by the Court, for the purpose of 
conducting quarterly reviews of activities and transactions in tlus account; and 

8. Such other banking and trustee services as are reasonably related to the forgoing scope of services 
and are requested by the Receiver and approved the Court. 

IV. Evaluation Criteria 

Three evaluators will evaluate each proposal according to the following factors and their relative 
importance designated by a number of points totaling l 00 per evaluator: 

I. 25 points -Experience providing sinUlar services to similar sized accounts. Please provide a 
written description of the financial institution's experience in providing the kind of services 
outlined in the scope of services section. Please provide a description of the services provided and 
the size of the accounts, the length of time these services have been provided for at least 3 such 
accounts for different organizations. If possible please disclose the name of the organization and a 
contact name and number with whom we may speak. 

2. 25 points - The existence of a formal trust department within the fmancial institution. Please 
describe the rustory of the trust department, the range of services provided and a general 
description of the client base (i.e. individuals, businesses, governments, non-profit organizations, 
etc); 

3. 10 points - The training and experience of the officer of the fmancial institution who will have 
primary responsibility for the account. Please attach a resume. 

4. 15 points - References. Please provide a list of at least 3 relevant references willing to speak with 
the evaluators. Please provide full contact information. 

5. 25 points - The cost of services. The fee schedule outlined in the Section V will be evaluated 
against a model of expected transaction volumes to determine the evaluated cost of services. 

2 
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Attachment I 

Gershman, Brickner & Bratton, Inc. (GBB) in its capacity as Receiver for the 
Solid Waste Management Division of the Department of Public Works of the 

Government of Guam 

TRUSTEE SERVICES 

RFP RESPONSE FORM 

In an effort to objectively evaluate proposed fees and charges for these services, GBB 
requests you fill in and include this response fonn. 

FEES FOR SERVICES 

1. Initial Acceptance Fee: $ ____ _ _ _ _ _ _ 

2. Annual Administration Fee: $ _____ ____ _ 

3. Disbursement Fee: $ _________ _ 

4. Investment Fees: $ _________ _ 

5. Outside Counsel, if any (one time fee ; please discuss $ _________ _ 
and provide not to exceed amount): 

6. Out of Pocket Expenses (Itemize and Explain): $ _ _ ____ ___ _ 

7. Other charges not identified in the RFP, including, 
but not limited to, other transaction charges, 
(please give amount and description with 
explanation on addendum): 

$ ________________ _ 

$ _ _ _ ______ _ 

$ _________ _ 

8. Please provide total estimated initial and annual fees for transaction 
Initial $ _________ _ 

Annual 

4 
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Banks Receiving the Request for Proposal 

Allied Bank 
P.O. Box CT 

Hagatna, Guam 96932 

Bank of Guam 

PO Box BW 
Hagatna, Guam 96932 

Bank of Hawaii 
P.O. Box BH 
Hagatna, Guam 96932 

BankPacific 
P.O. Box 2888 
Hagatna, Guam 96932 

Metro Bank 
665 South Marine Corps. Dr 
Tamuning, Guam 96913 

Oceanic Bank 
1088 West Marine Corps Drive, Suite 129 
Dededo, Guam 96929 

First Hawaiian Bank 
400 Route 8 
Mongmong, Guam 96910 

Citi Bank 
402 East Marine Corps Drive 
Agana, Guam 96910 

U.S. Bank 
150 Fourth Ave North 
2nd Floor 
Nashville, TN 37219 

Deutche Bank National Trust Co 
6810 Crumpler Boulevard, Suite 100 
Olive Branch, MS 38654 

The Bank of New York 
900 Ashwood Pkway 
Suite 425 
Atlanta, GA 30338 
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RECEIVER CERTIFICATION - DEPOSIT ACCOUNT 

To· _ _ _ ... _ ________ ---·· · .. -·- ·- ----- - ·------·- .. _ .. ___ , ___ (''Bani\' ) 

Eac'l of us /the "Receiver") certifies under penalty of perjury under the laws of Guam that the following is 
true and correct 

The name of the Receivership IS The Rece1vership of the Solid Waste Management Division of the 
Department of Public Works of Guam {the "Receivership''} 

2 . The Receivership was originaily established on the March 17. 2008. in the Untied States District 
Court for the District of Guam (tile "District Court") Order (tile "Receivership Order") in Civil Case No. 
02-00022 appointing Gershman. Brickner & Bratton, Inc. as Receiver to implement the February ~ 1 
2004. Consent Deccee issued by the District Court ;n sa:d case (the "Consent Decree') as modtfied 
and expanded on the District Court's October 22, 2008, Order requinng the Government of Guam to 
deposit Twenty Million Dollars ($20.000.000) to a trustee to be designated by the Recetver and 
approved by the District Court by January 5. 2009, and swch orders have not been revoked, modified, 
or amended in any manner that would cause tho representations contained in this certification to be 
1ncorrect. 

3. This certification is made w1th respect to the above-named Receivership The Bank shall promptly be 
provided with a duly completed and properly executed IRS Form W-9 (or Form W-8 BEN. m case of 
non-U.S. entity) certifying the depositor's status as a beneficial owner ot the Property for federal 
income tax purposes. In the event the payee is not a party to this Agreement. the Bank sha!l be 
provtded w1th a duly completed and properly executed IRS Form W -9 (or Form W-B BEN. in case of 
:-~on-U . S. entity} on such oayee prior to payment being rrade. Receiver acknowledges that. i:l the 
event tax 1dentif1cation numbers are not certified to the Bank, the Internal Revenue Code, as 
amended from time to time, may reqwe withholding of a portion cf any interest or other income 
earned on the investment of the Property. The parties acknowledge that at'y funds to be deposited in 
the depostl account betng established 111 connection with th1s Receiver Certification shall be deposited 
by the Government of GL:am, and any interest earned shall be credited to the account for use by 
Receiver in implemenbng projects and paying expenses as required under the Consent Decree for 
the benefit of the Government of Guam. Documentation of such status, including a taxpayer 
identification number, shall promptly be provided to the Bank. 

4 The person(s) who donated assets or funds to the Receivership (Grantor or Settlor) is/are: 

(Name) The Government of Guam 
(Address) ___ _ 

(Telephone N~,;mber) _ __ _ 

5. The name and address of the on!y currently acting ReceiVer(s) of the Receivership is/are as follows 
(Name) Harvey W Gershman (Name) David L. Manning 
(Address) Gershman, Bnckner & Bratton. Inc. (Address) Gershman, Brickner & Bratton. Inc. 

8550 Arlington Boulevard. Suite 304 
F a!rfax VA 22031 

6. The Receiver(s) are empowered by the Receivership to 
" Enter 1nto deposit, 2iectronic fund transfer and other r:nancial service agreements with the 

Bank with respect to Receivership assets; 
., Deposit funds and maintain Receivership property with the Bank in an amount which may 

exceed the maximum FDIC-1nsurance coverage, without collateralization by the Bank; 
./ Withdraw or transfer Receivership assets from the Bank 

Case 1 :02-cv-00022 Document 323-4 Filed 01/02/2009 Page 1 of 2 



FINANCIAL SERVICE AGREEMENT 

DATED AS OF JANUARY 5, 2009 

RE: TRUSTEE SERVICES 

This Agreement ("Agreemenr) is entered into between Citibank, N.A. , Guam Branch 
("Citibankj and the undersigned in its capacity as Receiver for the Solid Waste 
Management Division of the Department of Public Works of the Government of Guam 
("Ciienf'). 

WHEREAS. Citibank offers to certain Clients a Trustee Service, subject to the terms 
and conditions provided herein; and 

WHEREAS, pursuant to the March 17, 2008, Order (the "Receivership Order") of the 
United States District Court for the District of Guam (the "District Court") in Civil Gase 
No. 02-00022, Client has been appointed as Receiver for the Solid Waste Management 
Division of the Department of Public Works of Guam in order to enforce the terms of the 
February 11, 2004, Consent Decree issued by the District Court in said case (the 
"Consent Decree"); and 

WHEREAS, on October 22, 2008. the DiStrict Court ordered that Government of Guam 
deposit Twenty Million Donars ($20,000,000) to a trustee to be designated by Client and 
approved by the District Court by January 5, 2009 (the "October 22 Order"); and 

WHEREAS, after conducting a solicitation through Request for Proposals SW-09-01 . 
Client has recommended that Citlbank be designated as trustee in accordance with the 
October 22, 2008 Order; and 

WHEREAS, Citibank is willing to provide these services to Client in accordance with the 
terms descnbed herein and according to the Client Profile Sheet attached as Exhibit A, 
as the same may be amended from time to time 

NOW, THEREFORE, the parties hereto agree as follows: 

Scope of Se-rvices 
1. Citibank will provide custody and other services in connection with 

securities, cash and other property delivered from time to time to Citibank 
hereunder by, or at the direction of the Client, and income. distributions 
and payment$ received by Citibank with respect thereto (collectively, the 
UAssetsj; and Citibank hereby agrees to act in such capacity, and perform 
such services, and hold the Assets in a custody account established in the 
name of the Client as indicated in the Client Profile sheet. Exhibit A (the 
"Account") upon the terms and conditions as stated herein. Initially, the 
Assets will consist of Twenty Million Dollars ($20,000,000), expected to be 
deposited by the Government of Guam on or about January 5, 2009. 
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procedure8 will not result in Cmbank having any dlscretfonary or subjecti11e decision­
making responsibllity. On<:e such procedures are agreed upon, ttlay shall be submi1ted 
to the District Court for apProval. and, upon such approval, shaU be implemented. Until 
such procedures are approved by the District Court, no funds shalt be disbursed ffom 
the Account. · 

RIP of LOY; Force Majeure. Whenever Cftlbank shall be required by the terms of this 
Agreement to pwvide services under thfs Agreement, Cltlbank sha" not be deemed to 
be in default hereunder and Client shan not enforce or exercise any of its ri.ght8 under 
this Agreement, if and so long as nofi.. performance hefeunder shaM be caused by 
strikes, war or national defense pretlmptlons. governmental resirlctions, flood, typhoon. 
earthquake, natural disaster, acts of God or any otiler cause or causes which are 
unavoidable or beyond the ~nabfe con.lrol of Citibank. 

Account Statements. All debits and credits to Clieflfs accounts wit! be reflected on 
Cllenfs periodic account statements issued by Citibank, and no other notices thereof 
wlll be provided to Client unless Client separately engages Citiban.lt: to provide 
information reporting services. 

Audim~ On at least two (2) business days' notice, Cilibank will make available to and 
permit Inspection during Citibank's regy!ar business hours by auditor$ {designated by 
Client) of aft books, records, and accounts retained by Citibank (or, to the extent 
practicable, its agents) In connection with its duties hereunder on behalf of Client 

Cooperation. Client and Citiban.k agree to cooperate promptly and fully fn the 
investigation of any claim asaerted by any person arising out of this Agreement or the 
transactions gooerated hereunder or relating hereto. Client shall maintain adequate 
records 1o assure that ttle funds represented by such items can be collected in the 
event a deposit [s lost, stolen or destroyed. 

Limlbttion on Liability; Indemnity. Notwithstanding any provisions of this Agraement 
providing 10 the conlrafY, Citibank $hall ooly be li~ to Cliem for Crtibank's fallure to 
exercise ordinary care resulting in a delay in executing, improper execution of, or faikxe 
to execute a transaction in an amount equal to Interest losses attributable thereto; 
nowever, with respect to service6 performed hereunder outside the scope of the 
apptlcable Unffonn Commercial Code, Cltibank shall only be liable to Client for damages 
attributable to its own gross negligence or wiltful misconduct in perfonning such 
setvices. Citibank shaiJ have no liabifrty or responsibility with respect to any other 
matter, including without !imitation, any ad or omission by any other third party. In no 
event win Cmbank ba liable for any consequentiaJ. special, punitive or indirect loss or 
damage that Ctier.t may incur or suffer in ca1nectton with fhis Agreement. Citibank's 
liabllfty hereunder for interest losses will not be pard while the deposits are in transit Of 

subject to any di$pute under this Agreement Interest. where appUcable, will only be 
paid upon deposit into the Account, tn ace¢rdanoe wtth the terms of that Account. 
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and any other orders of the District Court implementing the Consent Decree and said 
Ofders. 

Tax Reporting. The Client agrees that, for tax reporting purpooes. the Interest Income 
shall be allocated to the party to Whom the Interest Income shall be disbursed and shall 
be reported in the year of disbursement on a Form 1099 !NT for interest earned. The 
parties acknowledge and agree trnn Interest Income shaft be credited to the Account for 
use by Receiver in imptementing projects and paying expenses as required under the 
Consent Decree for the benefit of the Government of Guam. 

IRS Circular 230 Dlsclosur&. Citigroup, Inc., its affiliates .• and its employees are not in 
the busfness of providing tax or legal . advice to any taxpayer outside of Citigroup, Inc. 
and its affiliates. Thjs Agreement and any amendments or attachments are not 
intended or written to be used, and cannot be used or retied upon, by any such tCIXJ)ayer 
Of for the purpose of avoiding tax penalties. Any such t:;v<payer sh.ould seek advice 
b~ed on the taxpayers particular circumstances for an independent tax advisor. 

Term. The term of this Agreement shall be for a period of one ( 1) year, and shaD 
automatically renew for subsequent one (1)"year terms unless either party gives notice 
on non-renewal at least forty five (45) prior to the expiration of such term. Either party 
may terminate this Agreement by giving siXty (60) days' notice in writing to the other 
party. This Agreement shall automatically terminate if the Account is closed during the 
term of this Agreement and a new account is not designated by Client, or Ctient closes 
all of its checking and savings accounts with Citibank. 

Applicable law. This Agreement shaH be governed by and construed in accordance 
wlth the laws of Guam in effect either at the time of execution of the Agreement Of at 
any time during the term. 

Aothotlzed Representatives. The individuals who are designated as Client's 
authorized representatives and agent under thls Agreement are indicated in the Client 
Profile Sheet, attached as ExhibitA 

Client shall notify Citibank in writing, prior to changing any of its authorized 
representative(s) designated above. 

Instructions and Directions. Citibank shaft be deemed to have received appropriate 
"instructions• or udlrections· upon receipt of written instructions or directions, or in the 
case of cash movement, written or oral instructions or directions, (a} signed or given by 
person(s) whose name(s) and signatures(s) are listed on the most recent certifrcate 
delivered by Client to Citibank which lists those persoos authorized to give orders, 
corrections and instructiOns in the name of and on behalf of the Client of (b) signed or 
given by any other person(s) duly authorized by Client to give instructions or directions 
to Citibank hereunder Of whom Citibank reasonably believes to be so authorized, 
including but not limited to an investment adviser or other agent designated in writing by 
Client 
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Modification. This Agmement shall not be modified except in writing signerl by the 

parties. l 
Thls Agreement has been executed by !he parties on this 1,1' day of :S~~ , 20.8 
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EXHIStT B: Scheduio of Feee 

~-~G ·-+-fm- ·- -~ 
I 

!Checks Paid 
f----·····----
!Ac-<:-"<: ur: t Mainrefl8!1ce 

~~for IW»t 300- i 
l$0. ! {}per unit~ : 

---+~No---c~---.----·-; 

:c~,sfom.sr Deposl;ll Received 
r----
:o~r the CCIJI'1br ~a 

, ___ _ 
-----+---·--------; 

L=ll Bafl~ ("'t..,..,..,. ....... Cllafge 

~top Paj'TOO!lt Charoc 
.. ··------ --·--- ---f--

)No Chargo 
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. . 

·-~-----------

1 pnmat ~ce Fee: _j_-~-~-------~- O.il!J!1~ 
I l $Up to 1,320 amuaf ($ 1D:Ji! 
.A.rrnual AdrrJ~ Fee -liepeFld.i!JQ on Batance Re!a'OOr.s.h~? ~ _ _ _____ ___Jr,;;ntr-c~ 

1 3 Pisbu~Fft: Free~atsupto30Qd~~~-~lt"~_l ___ ___ _ ~- -- -----~~:!':!.1 
r-Ynvestrneflt fees- pJaoe~-~~_!!_9iftben!( Guam -------+-------- -----...:~.9~~~ 

.. 5 ~~x~~~!~~ (ooet'me fee; ~-~~~~=~J~--~tGo~~-~3?~!!~j 
b 

· Varies, dependlng Of! t~-ei 
requirements of aelaHedi 

6 ut of Pocket ExDElnsoo (ltemli:e and Expialn} _____ ____ L ___ _______ ____ !?!'~~it;~ eo;; 

l=:r Charges. ool identtned !.n the RFP, lnctooing, but not limited 1 Varies, depelldi~ on <h~ 
(0• ~ transact!orl charges, rntler provlsioM of collateral, II l ~ of oetaiiedj 

7 ~ired ----- r-------.. E~.t¥dl~~ 
s r~ease provide~ mitial and MnUal-rees ror transaction I . . I 

lr.ltlat- reft!r lc Item #1 i $ 0 ;JO/lej 

l $ Up to 1.320 annuar ($100~ 
! Annual- r9fer to ltem#2 _________ j _________ _________ _ .... ·~·;!i~~ 

Citib~Jl';k r&seNes the right to negotiate with Cier.t rea!KV1able fees for seNlOes lor unanticipated 
or not existing at the lime ofthla ;~wart;ilng of lfle coolract C£barlk may, lilt its option. contract f<Y. 
them tl'lrough an altltrnabve process. Cltibaok wJII horv& access to accredited legal and 
protesmnai firms, all'.i m~ c:allt.>pOO Citigr~ affiliates which can be utilized, depending on the 
expanded scope and ~$. 
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