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IN THE DISTRICT COURT OF GUAM
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UNITED STATES OF AMERICA, ) CIVIL CASE NO. 02-00022
)
Plaintiff, )
)
vs. )

RN " ) ORDER

GOVERNMENT OF GUAM, 2 RE: APPROVAL OF TRUSTEE
Defendant. )
)

Tﬁe court has reviewed the request and other documents from the Receiver, Gershman,
Brickner & Bration, Inc. (“GBB™), attached hereto as Exhibit A, indicating that GBB has selected
Citibank, N.A_ as the trustee for the $20 million the court ordered the Government of Guam 10
deposit in order o commence work at the Layon landfill site. See Docket No. 272. GBB now
requests the count approve its selection.

Having reviewed the submission, the court HEREBY APPROVES GBB’s designation of
Citibank, N.A. as the trusiee for said funds. The Government of Guam shall be the beneficial
owner of such funds, and ail interest income on such funds shall be credited to the trust account
for use by GBB in implementing projects and paying expenses as required under the Consent
Decree for the benefit of the Government of Guam. These funds shall not be released unless
ordered by the court or pursuant to the procedures for disbursement to be approved by the court.

IT 1S SO ORDERED.

/s/ Frances M. Tydingco-Gatewood
Chief Judge

Dated: Jan 02, 2009
L 05 2 W?
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The Honorable Frances Tydingco-Gatewood
January 2, 2009
Page 2

Since the evaluation was completed, we have been in negotiations with Citi Bank resulting
in agreements which will allow us, contingent upon the Court's approval, to engage Citi
Bank as the custodian and trustee for the funds to be deposited pursuant to the Court's
October 22, 2008, Order.

Attached are several documents for the Court’s review. Specifically, these documents are:

1. Financial Service Agreement Dated As Of January 5, 2009 re: Trustee Services;
2. Receiver Certification - Deposit Account;

3. (CitiBusiness Deposit Account Application; and

4. GBB Corporate Resolution.

These documents have been reviewed by Assistant Attorney General Thomas P. Keeler and
independent counsel Andrew Mishkin of the law firm of Duane Morris LLP, retained by GBB
to review and advise in this matter. All of the recommendations of the Attorney General
and Mr. Mishkin have been included in the final documents and accepted by the Receiver
and Citi Bank. Upon approval by the Court, we will advise the Government of Guam of
GBB’s designated trustee and provide them with deposlt instructions.

GBB has drafted the Financial Service Agreement to provide that the Government of Guam
will be the beneficial owner of funds deposited with Citi Bank pursuant to the Court’s
October 22, 2008, Grder, and that interest income on such funds shall be credited to the
account for use by GBB as Receiver in implementing projects and paying expenses as
required under the Consent Decree for the benefit of the Government of Guam. GBB would
appreciate the Court’s confirmation that the Government of Guam shall be the beneficial
owner of such funds. In addition, In entering into the Financial Service Agreement, GBB is
relying on the provision of the Court's March 17, 2008, order that stated: “The Receiver
shall not be personally liable for any act done in compliance with this Order. No suit shall
be filed against the Receiver without the consent of the court.”

We respectfully request the Court’s approval of Citi Bank as trustee pursuant to the October
22, 2008 Order of the Court. Please contact us with any questions, concerns or issues you
may wish to discuss.

Thank you for your continuing support.

Sincerely,

; 4-11"(} ) [P S S

TP -
Harvey W. Gershman David L. Manning
President and Receiver Officer-in-Charge Receiver Representative

C.c. Mr. Andrew Mishkin, Esq.
Thomas P. Keeler, Assistant Attorney General
Mr. Harvey T.H. Chang, Citi Bank
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III. Scope of Services

1.

Act as custodian for $20,000,000 to be deposited by the Government of Guam on January by
January 5, 2009 and any additional deposits ordered by the Court for the purpose of implementing
the Consent Decree;

Collateralize the funds in the account in accordance with 5 GCA § 21114, a copy of which is
attached;

Pay interest on the daily balance in the account at a rate equal to or greater than the highest interest
rate it pays for comparable business related accounts and manage the funds in a manner to ensure
that cash is available on a daily basis to fund payments properly authorized pursuant to procedures
established by the Receiver and approved by the Court;

Make payments in accordance with procedures established by the Receiver and approved by the
Court;

Provide reports of daily payment activity electronically to those designated by the Receiver,
including the Court and the Government of Guamy;

Provide monthly statements for all activity on the accounts to those designated by the Receiver, the
Court and the Government of Guam;

Provide online access to account information to those designated by the Receiver and approved by
the Court;

Cooperate with a firm to be named by the Receiver and approved by the Court, for the purpose of
conducting quarterly reviews of activities and transactions in this account; and

Such other banking and trustee services as are reasonably related to the forgoing scope of services
and are requested by the Receiver and approved the Court.

1V. Evaluation Criteria

Three evaluators will evaluate each proposal according to the following factors and their relative
importance designated by a number of points totaling 100 per evaluator:

i.

25 points -Experience providing similar services to similar sized accounts. Please provide a
written description of the financial institution’s experience in providing the kind of services
outlined in the scope of services section. Please provide a description of the services provided and
the size of the accounts, the length of time these services have been provided for at least 3 such
accounts for different organizations. If possible please disclose the name of the organization and a
contact name and number with whom we may speak.

25 points - The existence of a formal trust department within the financial institution. Please
describe the history of the trust department, the range of services provided and a general
description of the client base (i.e. individuals, businesses, governments, non-profit organizations,
etc);

10 points - The training and experience of the officer of the financial institution who will have
primary responsibility for the account. Please attach a resume.

15 points - References. Please provide a list of at least 3 relevant references willing to speak with
the evaluators. Please provide full contact information.

25 points - The cost of services. The fee schedule outlined in the Section V will be evaluated
against a model of expected transaction volures to determine the evaluated cost of services.
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Attachment |

Gershman, Brickner & Bratton, Inc. (GBB) in its capacity as Receiver for the
Solid Waste Management Division of the Department of Public Works of the
Government of Guam

TRUSTEE SERVICES
RFP RESPONSE FORM

In an effort to objectively evaluate proposed fees and charges for these services, GBB
requests you fill in and include this response form.

FEES FOR SERVICES

1. Initial Acceptance Fee: $
2. Annual Administration Fee: $
3. Disbursement Fee: $
4. Investment Fees: $
5. Outside Counsel, if any (one time fee; please discuss $

and provide not to exceed amount):

6. Out of Pocket Expenses (Itemize and Explain): $
$
$

7. Other charges not identified in the RFP, mcluding, $

but not limited to, other transaction charges,
(please give amount and description with
explanation on addendum):

8. Please provide total estimated initial and annual fees for transaction
Initial $
Annual 3

Case 1:02-cv-00022 Document 323-2  Filed 01/02/2009 Page 6 of 9



Banks Receiving the Request for Proposal

Allied Bank
P.O.Box CT
Hagatna, Guam 96932

Bank of Guam
PO Box BW
Hagatna, Guam 96932

Bank of Hawaii
P.O. Box BH
Hagatna, Guam 96932

BankPacific
P.O. Box 2888
Hagatna, Guam 96932

Metro Bank
665 South Marine Corps. Dr
Tamuning, Guam 96913

Oceanic Bank
1088 West Marine Corps Drive, Suite 129
Dededo, Guam 96929

First Hawaiian Bank
400 Route 8
Mongmong, Guam 96910

Citi Bank
402 East Marine Corps Drive
Agana, Guam 96910

U.S. Bank

150 Fourth Ave North
2nd Floor

Nashville, TN 37219

Deutche Bank National Trust Co
6810 Crumpler Boulevard, Suite 100
Olive Branch, MS 38654

The Bank of New York
900 Ashwood Pkway
Suite 425

Atlanta, GA 30338
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CHiIBusiness Deposit Account Application
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RECEIVER CERTIFICATION ~ DEPOSIT ACCOUNT

To

("Bank')

Eacnh of us {the "Receiver”) cerlifies under penalty of perjury under the laws of Guam that the fotlowing is
true and correct

1

The name of the Receivership is The Recevership of the Solid Waste Management Division of the
Department af Public Works of Guam (the "Receivership”).

The Receivership was originaily established on the March 17, 2008, in the United States District
Court for the District of Guam (the “District Court"} Order {the "Receivership Order”) in Civil Case No.
02-00022 appointing Gershman. Brickner & Bratton, Inc., as Receiver to implement the February 11.
2004, Consent Decree issued by the District Court in said case (the "Consent Decree”) as modified
and expanded on the District Court's Qctober 22, 2008, Order requiring the Government of Guam to
deposit Twenty Miflion Dollars (320.000,000) to a trustee to be designated by the Recewver and
approved by the District Court by January &, 2009, and such orders have not been revoked. medified,
or amended in any manner that would cause the representations contained in this certification to be

incorrect.

This certification 1s made with respect to the above-named Receivership. The Bank shall promptly be
provided with a duly completed and properly executed IRS Form W-8 (or Form W-8 BEN, in case of
non-U.S. entity) certifying the depositor's status as a beneficial owner of the Property for federal
income tax purposes. |n the event the payee is not a party to this Agreement. the Bank shall be
provided with a duly completed and properly executed RS Form W-8 {or Ferm W-8 BEN. in case of
non-U.S. entity) on such payee prior to payment being nade. Receiver acknowledges that, in the
event tax identification numbers are not certified to the Bank the internal Revenue Code, as
amended from time to time, may require withholding of a portion cf any interest or other income
e2arned on the investrment of the Property. The parties acknowledge that ary funds to be deposited in
the deposit account being established i connection with this Receiver Certification shall be deposited
by the Government of Gearn, and any interest earned shall be credited to the account for use by
Receiver in irplementing projects and paying expenses as required under the Consent Decree for
the benefit of the Government of Guam. Documentation of such status, including a taxpayer
identification number, shall promptly be provided to the Bank.

The person(s) who donated assets or funds to the Receivership {Grantor or Seftlor) is/are:

(Name) The Governmeant of Guam
{Address)

(Telephone Number)_

The name and address of the on'y currently acting Receiver(s) of the Receivership is/are as foliows
{Name) Harvey W. Gershman {(Name) David L. Manning
(Address) Gershman, Bnckner & Bratton, Inc. (Address) Gershman, Brickner & Bratton, Inc.
8550 Arlington Boulevard Suite 304
Fairfax VA 22031

The Receiver(s) are empowered by the Receivership to
v Enter into deposit, electronic fund transfer and other financial service agreements with the

Bank with respect tt Receivership assets:

v Deposit funds and maintain Receivership property with the Bank in an amount which may
axceed the maximum FDIC~insurance coverage, without collateralization by the Bank;

v Withdraw or transfer Receivership assets from the Bank
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FINANCIAL SERVICE AGREEMENT
DATED AS OF JANUARY §, 2008
RE: TRUSTEE SERVICES

This Agreement ("Agreement”) is entered into between Citibank, N.A., Guam Branch
(*Citibank™) and the undersigned in its capacity as Receiver for the Solid Waste
Management Division of the Depariment of Public Works of the Govemment of Guam
("Client").

WHEREAS, Citibank offers to certain Clients a Trustee Service, subject to the terms
and conditions provided herein; and

WHEREAS, pursuant to the March 17, 2008, Order {the “Receivership Order”) of the
United States District Caurt for the District of Guam (the “District Court”) in Civil Case
No. 02-00022, Client has been appointed as Receiver for the Sclid Waste Management
Division of the Department of Public Works of Guam in order to enforce the terms of the
February 11, 2004, Consent Decree issued by the District Court in said case (the
“Consent Decree™); and

WHEREAS, on Qctober 22, 2008, the District Court ordered that Government of Guam
deposit Twenty Million Dollars ($20,000,000) to a trustee to be designated by Client and
approved by the District Court by January 5, 2009 (the "October 22 Order”); and

WHEREAS, after conducting a solicitation through Request for Proposals SW-09-01,
Client has recommended that Citibank be designated as trustee in accordance with the

October 22, 2008 Order; and

WHEREAS, Citibank is willing te provide these services to Client in accordance with the
terms described herein and according to the Client Profile Sheet attached as Exhibit A,
as the same may be amended from time to time

NOW, THEREFORE, the parties hereto agree as follows:

Scope of Services
1. Citibank wil] provide custody and other services in connection with

securities, cash and other property delivered from time to time to Citibank
hereunder by, or at the direction of the Client, and income, distributions
and payments received by Citibank with respect thereto (collectively, the
“Assets”); and Citibank hereby agrees to act in such capacity, and perform
such services, and hold the Assets in a custody account established in the
name of the Client as indicated in the Client Profile sheet, Exhibit A (the
“Account”) upon the terms and conditions as stated herein. Initially, the
Assets will consist of Twenty Million Doltars ($20,000,000), expected to be
deposited by the Govermnment of Guam on or about January 5, 2009.

Page 1 of 11
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procedures will not result in Citibank having any discrationary or subjactive decision-
making resgponsibility. Once such procedures arg agreed upon, they shall be submilted
to the District Court for approval, and, upon such approval, shall be implemented. Untii
such procedures ane appraved by the District Court, no funds shall be dishursed from

the Account.

Riak of Loas; Force Majeure. Whenever Citibank shall be required by the terms of this
Agreemant to provide services under this Agreement, Citibank shab not be daemad to
be in default hereunder and Client shall nat enforce or exercise any of its rights under
this Agreement, if and o fong as non- perfermance hereundar shall be caused by
strikes, war or national defense presmptions, governmentat restrictions, flood, typhoon,
sarthquake, naturai disaster, acts of God or any other cause or causes which are
unavaoidable or beyond the reazonable control of Citihank.

Account Statements. All debits and credits to Client's accounts will be reflected on
Client's periodic account statements issued by Citibank, and no other notices thereaf
will be provided to Client unless Client separately engages Citibank to provide
information reporting sarvices.

Audita. On at least two (2) business days' notice, Citibank will make available to and
permit inspection during Citibank's regular business hours by auditors (designated by
Client) of alf books, records, and accounds refained by Citibank {or, to the extent
practicable, its agents) n connsction with ifs duties hereunder on behalf of Cliert.

Cooperation. Client and Citibank agree to cooperate promptly and fully in the
investigation of any claim asserted by any person arising out of this Agreement cr the
transactions generated hergunder or relating hereto. Chent shall maintain adequate
records to assure that the funds represented by such items can be collected in the
avent a2 deposit is lost, stolen or destroyed.

Limitation on Liablility; indamnity. Notwithstanding any provisions of this Agraement
providing 10 the contrary, Citibank shall only be liable to Client for Citibank's failure to
exarcise ordinary care resulfing iy a delay in executing, improper execution of, ar {aifure
to execute a transaction in an ampunt equal to intarest losses atirbutable thereto;
howaever, with respect to services performed bersunder outside the scope of the
applicable Unifarm Commercial Code, Citibank shall only be liable to Client for damages
atirbutable to its own gross negligence or willful misconduct in performing such
sarvices. Citibank shalt have no Eability or responsibifity with respect to any other
matter, including without limitation, any act ar omission by any other third party. In no
event will Ciibank ba fiable for any consequsantial, special, punitive or indirect loss or
damage that Cliert may incur or suffer in connection with this Agreement. Citibhank's
liability hersunder for interest losses will not be paid while the deposits are in transit or
subject to any dispute under this Agreement. Interest, where applicable, will only be
paid upon deposit into the Accourt, In acoordance with the terms of that Account.

Page 3 of 17
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and any other orders of the District Court implementing the Consent Decree and said
orders.

Tax Raporting. The Client agrees that, for tax reporting purposes, the Interest Income
shall be allocated to the party to whom the Interest Income shall be disbursed and shall
be reported in the year of disbursement on a Form 1099 INT for interest eamed. The
parties acknowledge and agree that interest Income shall be credited to the Account for
use by Receiver in implemanting projects and paying expenses as required under the
Consent Decree for the benafil of the Governiment of Guam.

IRS Circular 230 Disclosure. Citigroup, Inc,, its affiliates, and its employees are rot in
the business of providing tax or legal advice to any taxpayer outside of Citigroup, Inc.
and its affiliates. This Agreement and any amendments or attachments are not
intended or written to be used, and cannot be used or relied upon, by any such taxpayer
or for the purpose of avoiding tax penalties. Any such taxpayer should seek advice
based on the taxpayer's particular circumstancas for an independent tax advisor.

Term. The term of this Agreement shall be for a period of one (1} year, and shall
automaticalty renew for subsequent one (1)-year terms unless either party gives notice
on non-renewal at least forty five (45) prior to the expiration of such term. Either party
may terminate this Agreement by giving sixty (60) days’ notice in writing to the other
party. This Agreement shall automatically terminate if the Account is closed during the
term of this Agreement and a new account is not designated by Client, or Client closes
all of its checking and savings accounts with Citibank.

Applicable Law. This Agreement shall be govemed by and construed in accordancs
with the laws of Guam i effect either at the time of execution of the Agreement or at
any time during the term.

Authorized Representatives, The individuals who are designated as Client's
authorized representatives and agent under this Agreement are indicated in the Chent
Profile Sheet, attached as Exhibit A.

Client shalt notify Citibank in writing, prior to changing any of its authorized
representative(s) designated above.

Instructions and Directions. Citibank shall be deemed to have received appropriate
“instructions” or “directions” upon receipt of written instructions or directions, or in the
case of cash movemsnt, written or oral instructions or directions, (a) signed or given by
person(s) whose name(s) and signatures(s) are listed on the most recent certificate
delivered by Client to Citibank which lists those persons authorized to give orders,
corrections and instructions in the name of and on behalf of the Client of (b) signed or
given by any other person(s) duly autharized by Client to give instructions or directions
to Citibank hereunder or whom Citibank reasonably believes to be so authorized,
including but not limited to an investment adviser or other agent designated in writing by
Client.
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Modification. This Agresment shall not be moedified except in wriling signed by tha
paries.

P
This Agresment has been exactted by the parties on this'L._day of SAWVPEA, 2004

\ \

Tﬂi-e: Citibank N A., Guam

Ciient: Gershiman, Brickner & Bratlon, Inc. in #s capacity-as Recetver ffor the Sofid
Waste Management Division of the Department of Public Works of Govemmant of
Guam Pl 20 Y

By: Dot s el i
Harvey W. Gefshman
President
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EXHIBIT B: Scheduis of Feos
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S A

1 jnitial Acceptance Fee: ; 2 8 none
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